
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
www.usplo.gov 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



09/862,766 



05/21/2001 



24333 7590 05/16/2006 

GATEWAY, INC. 
ATTN: Patent Attorney 
610 GATEWAY DRIVE 
MAIL DROP Y-04 
N.SIOUX CITY, SD 57049 



Stephen P. Vossler 



450.322US1 



8159 



EXAMINER 



NEYZARI, ALI 



ART UNIT 



PAPER NUMBER 



2627 

DATE MAILED: 05/16/2006 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 



* Office Action Summary 


Application No. 

09/862,766 


Applicant(s) 

VOSSLER, STEPHEN P. 


Examiner 

ALI NEYZARI 


Art Unit 

2627 





-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 
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DETAILED ACTION 



Response to Amendment 

Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. 

Response to Arguments 

Applicant's arguments with respect to claims 1-19 and 21-24 have been 
considered but are moot in view of the new ground(s) of rejection. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-19, and 21-24 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over PCT No. WO 00/75924 (cited by applicant) in view of.Mauney et al 

(US 5,659,156). 

PCT, WO 00/75924, disclose a portable audio player suitable for use for an MP3 
player. The audio player comprises of an ear module (4) to be supported by an ear (Fig 
3). The module includes a speaker (130), a memory for storing digitized audio (F), a 



Application/Control Number: 09/862,766 Page 3 

Art Unit: 2627 

D/A converter (120), and micro processor (100) (Fig 6) (page 5, lines 18-25, page 7, 
lines 16-21). 

PCT, WO 00/75924 disclose the claimed invention except for the portable audio 
player to be entirely supported by an ear. 

Mauney et al disclose an ear molds for holding communication devices within the 
ear in a secure and comfortable manner. Fig 3 shows the left ear mold 301 with an 
audio communication device 302 installed (col. 4, lines 54-64). Fig 1a shows a left ear 
mold 101 inserted at the opening of a human ear. The ear mold 101 is held in place in 
the ear , at least in part, by a protrusion of helix 103a (Col 3, lines 28-36). The ear mold 
of Mauney et al is entirely supported by the ear. 

Therefore, It would have been obvious to one of ordinary skill in the art at the 
time the invention was made, to make the portable audio player of the PCT, WO 
00/75924 as an ear mold as taught by Mauney et al, in order to have the portable audio 
player of the PCT, being entirely supported by an ear (or audio player to be free of any 
other structure providing support on the body of a user when supported on the ear as 
claimed in new claims 22-24). 

With respect to claim 5, the module comprises a speaker (130) and a controller 
that converts the stored digitized audio signals to signal useable by the speaker (PCT, 
Fig 6, page 7, lines 16-24). 
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With respect to claims 6, 11, 15, 17 and 21, the module comprises MP3 
recorder, where MP3 files stored in the flash memory. 

With respect to claims 10 and 14, the module consists of memory (F in Fig 6 of 

PCT) 

With respect to claim 3, PCT '924 disclose the claimed invention except for the 
ear bud having an ear clip. As shown in fig 4, there is an ear hook 3 to hold the module 
on the ear. It would have been obvious to one of ordinary skill in the art to use another 
method for holding the module over the ear such as an ear clip in order to secure the 
module over the ear. 

With respect to claims 12 and 13, it would be an intended use to make the 
module and its peripheral device to appear as jewelry. In fact, a device with any design 
could be claimed to be a jewelry look-alike, it is just a matter of taste. 

Conclusion 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ALI NEYZARI whose telephone number is 571-272- 
7622. The examiner can normally be reached on Mon-Thursday from 8:00 AM TO 6:30 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, HOA NGUYEN can be reached on 571-272-7579 

The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions .on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




